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COMMENT ON RECENT CASES 385 

Cooper v. Miller rests seems in fact, to have been a case of fraud. 
The Louisiana authority cited in that case to sustain the present 
dictum was, in fact, a case not dealing with the Federal exemption. 12 
There is apparently, therefore, an absence of actual precedent to sus- 
tain the language of the Court in the case under comment. The state- 
ment, therefore, that the Federal exemption is lost by a conveyance 
and reconveyance need not be taken as a final decision on this ques- 
tion of law. 

M. O. 

Injunction — Interference with Business or Occupation. — In Empire 
Steam Laundry Co. v. Lozier, * the defendant, an employee of the 
laundry company, contracted, as a part of the consideration of his em- 
ployment, not to solicit his employer's customers after the termination 
of his employment. The court enjoined him "from in any manner 
soliciting or receiving laundry work from any of the persons who were 

on February 10, 1910, customers of the plaintiff " It would 

seem that this injunction is too broad. Under the contract, the de- 
fendant should not have been enjoined from "receiving" the patronage 
of these customers who might continue to deal with him of their own 
accord and without solicitation, but at most only against "soliciting." 

It is to be noticed, however, that the court did not grant the injunc- 
tion on the basis of the contract but upon general principles of equity. 
It held that the employee's acquaintance with plaintiff's customers 
came within the rule that equity will enjoin against the disclosure of 
trade secrets and confidential communications. For this extension 
of the rule the court relied upon two cases in the Supreme Court of 
New York, 2 and quoting from one of them, 3 said: "The names of the 
customers of a business concern whose trade and patronage has been 
secured by years of business effort and advertising, and the expenditure 
of time and money, constituting a part of the good will of a business 
which enterprise and foresight have built up, should be deemed just as 
sacred and entitled to the same protection as a secret of compounding 
some article of manufacture and commerce." 

In each of the New York cases relied upon for the extension of the 
rule, there were express contracts governing the rights of the parties 
and the statements in those cases are accordingly to be regarded merely 
as dicta. 

In a later New York case upon the subject, no express contract 
was involved, and the Supreme Court, following these earlier dicta 
granted an injunction against the employee. On appeal to the Appel- 



* 2 Hebert v. Mayer, (1895), 42 La. Ann. 839, 8 So. 590. 

M5 Cal. Dec. 345, Supreme Court Mch. 7, 1913. 

2 Hackett v. Reynolds Co., (1900) 30 Misc. Rep. 733, 62 N. Y. 
1076; Witkop &Holmes Co. v. Boyce, (1908) 112 N. Y .S. 874. 

3 Witkop & Holmes Co. v. Boyce, (1908) 112 N. Y. S. 874. 
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late Division, this judgment was reversed, the court saying: 4 "It does 
not appear that defendants are making use of information acquired in 
confidence while in the plaintiff's employ. All that clearly appears 
is that he undertook to use in his new employment the knowledge he 
had acquired in the old. There is no such relation between plaintiff 
and defendant as to render it unlawful or inequitable for the defend- 
ant to enter into competition with the plaintiff even for the business 
of those who had formerly been plaintiff's customers, providing such 
competition is fairly and legally conducted." This case and others 
directly in point were not referred to by the court. 5 

It is clear that, in each case, the test is whether the acts com- 
plained of amount to a breach of confidence. Following out this 
principle, it has uniformly been held that where an employee sur- 
reptitiously copies a list of his employer's customers, he will be 
enjoined from using them because he acquired the knowledge through 
a breach of trust. e But, on the other hand, equity will not enjoin an 
employee from using such skill or intelligence as he possesses, other 
than trade secrets. 7 It has no power to compel a man who changes 
employers to wipe clean the slate of his memory. The decided weight 
of authority seems to be to the effect that an employee may canvass 
any or all his former employer's customers for a rival concern, providing 
he does it fairly. T The implied obligation upon an employee not to 
reveal the names of his employer's customers is limited to the time of 
his employment. 8 

It is interesting to note that on the same day on which the decision 
in the Empire Laundry case was filed, the Court handed down a de- 
cision which refused relief to a plaintiff who claimed that a defendant 
was improperly using his trade name in a similar business. 9 The 
Court held that to warrant relief in such a case, something more must 
be shown than the mere solicitation of business, — there must be present 
an element of fraud. The query is suggested should not both cases be 
governed by the same principle. Should not freedom to labor be 
governed with the same protection as freedom to conduct a business? 

W. H. S. 



* Peerless Pattern Co. v. Pictorial Review Co., (1911) 132 N. Y. S. 37 

5 Grand Union Tea Co. v. Dodds, (1910) 164 Mich. 50, 128 N. W. 
1090; Solomon v. Hertz, (1886) 40 N. J. Eq. 400, 2 Atl. 379; Peerless 
Pattern Co. v. Pictorial Review Co., (1911) 132 N. Y. S. 37; 22 Cyc 
844 and cases cited. 

6 Stevens & Co. v. Stiles, (1909) 29 R. I. 399, 71 Atl. 802, 20 L. R. A. 
(N. S.) 933, 17 A. A. C. 140; Loven v. People, (1895) 158 111. 159, 42 
N. E. 82; Robb v. Green, (1895) 1895 2 Q. B. 315, 64 L. J., Q. B. 593. 

7 Peerless Pattern Co. v. Pictorial Review Co., (1911) 132 N. Y. S. 
37; Grand Union Tea Co. v. Dodds, (1910) 164 Mich. 50, 128 N. W. 1090; 
Solomon v. Hertz, (1886) 40 N. J. Eq. 400, 2 Atl. 379; Stevens v. 
Stiles, (1909) dicta, 29 R. I. 399, 71 Atl. 802, 20 L. R. A. (N. S.) 933, 
17 A. A. C. 140. 

8 Solomon v. Hertz, (1886) 40 N. J. Eq. 400, 2 Atl. 379. 

9 R. H. Dunstan, doing business under the name and style of Los 
Angeles Van, Trunk and Storage Company v. Los Angeles Van and 
Storage Co., (March 7, 1913) 45 Cal. Dec. 350. 



